U.S. Department of Justice

Inunigration and Naturalization Service

OFFICE OF ADMINISTRATIVE APPEALS
425 Eye Street N.W.
ULLB, 3rd Floor
Washington, D.C. 20536

File:  EAC-00-234-51288 Office: Vermont Service Center Date: JAN 2 2 Zm

IN RE: Petitioner:
Beneficiary:

Petition: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)}H)({)(b) of the Immigration and

Nationality Act, 8 U.S.C. 1101(¢a){15)(H)IKD)
INSTRUCTIONS:
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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, California Service Center, and ig now before the
Associate Commissioner for Examinations on appeal. The appeal will
be sustained and the petition will be approved.

The petitioner is an insurance and financial services firm which
seeks to continue to employ the beneficiary as a marketing
representative for a period of three years. The director
determined the petitioner had not established that the offered
position is a specialty occupation.

On appeal, counsel argues that the offered position is a specialty
occupation and the beneficiary is qualified to perform the duties
of a specialty occupation.

Section 101 {(a) (15) (H) (i) (b) of the Immigration and Nationality Act
{the Act}, 8 U.S.C. 1101(a) (15) (H) (i) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214 (i) {(2) of the Act, 8 U.S.C. 1184 (i) (2), to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must held full state licensure to
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform
services in a specialty occupation, the alien must meet one of the
following criteria:

1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an
accredited college or university;

2. Hold a foreign degree determined to be equivalent
to a United States baccalaureate or higher degree
required by the specialty occupation from an
accredited college or university;

3. Hold an unrestricted State license, registration,
or certification which authorizes him or her to



Page 3 EAC-00-234-51288

fully practice the specialty occupation and be
immediately engaged in that specialty in the state
of intended employment; or

4, Have education, gspecialized training, and/or
progressively responsible experience that is
eguivalent to completion of a United States
baccalaureate or higher degree in the specialty
occupation and have recognition of expertise in the
specialty through progressively responsible
positions directly related to the specialty.

The beneficiary holds a Bachelor of Science in Business
Administration with a specialization in Finance from Jersey City
State College. It is concluded that the petitioner has shown that
the beneficiary qualifies to perform the duties of the offered
position.

The term ‘"specialty occupation" is defined at 8 C.F.R.
214 .2 (h) (4) (ii) as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
gsciences, social sciences, medicine and health,
education, buginess specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its eguivalent, as a minimum for entry into the
occupation in the United States.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into
the particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or,
in the alternative, an employer may show that its
particular positicn is so complex or unique that it
can be performed only by an individual with a
degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the
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duties is usually associated with the attainment of
a baccalaureate or higher degree.

The duties of the offered position are described as follows:

In this professional capacity, the [beneficiary] will be
responsible for marketing MetLife’s products through
target marketing, a marketing technigue that requires
specific, detailed market research and analyses. [The
beneficiary’s] objective will be to utilize principles of
market and demographic analyses to target new markets for
MetLife. [The beneficiary] will analyze markets,
identify the needs of the markets and design marketing
strategies to best reach the target consumers. He will
conduct in-depth demographic research and market analyses
to identify the demographic factors that determine the
viability of the market.

In addition, [the beneficiary] will review the materials
presented by the industry’s guiding organization, and collect
and analyze demographic data on small business owners in the
state, including population, age, income, gender,
race/ethnicity, housing and education data. He will continue
to research printed industry information, including trade
journals and other industry publications, request sample
copies of select publications and reader profile information,
as well as write for the publication and/or organize seminars
concerning financial planning issues.

In these proceedings, the duties of the position are dispositive
and not the job title. The proffered position appears similar to
that of a financial manager. The Department of Labor’s
Occupational Qutlook Handbeook, {Handbook) 2000-2001 edition, states
at pages 46-47 that the usual requirement for employment as a
financial manager is a bachelor’s degree in finance, accounting,
buginess adminigtration, or economics although many employers
prefer a master’'s degree. In view of the foregoing, it 1is
concluded that the petiticoner has demonstrated that the offered
position 1is a specialty occupation within the meaning of the
regulations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has sustained that burden. Accordingly, the appeal will be
gsustained and the petition will be approved.

ORDER: The appeal is sustained.



